Inequities in Eligibility for FMLA leave
Inequities in FMLA eligibility, overall and by race/ethnicity1
About 60% of workers are estimated to be eligible for FMLA leave,2 meaning that they:
(1) have worked for their employer for at least 12 months (the 12 months do not have to be consecutive),
(2) have worked at least 1,250 hours for their employer in the past 12 months, and
(3) work in a worksite in which the employer has at least 50 employees within 75 miles (a covered FMLA
worksite).3
While 60% represents a majority, it also means that four out of every 10 workers are not eligible for unpaid
FMLA job-protected leave. Workers who are not eligible for FMLA leave include small-business employees, new
employees who have not yet worked for their employer for 12 months, seasonal, part-year, and some part-time
workers who worked less than 1,250 hours for a single employer in the past 12 months. Workers employed in
multiple part-time jobs may be ineligible for FMLA unless one of those jobs provided them with 1,250 work
hours over the last 12 months.
Importantly, about half of working parents4 and 43% of women of childbearing age (ages 18-44)5 are not eligible
for job-protected leave under the FMLA. Behind these overall numbers, not all racial/ethnic groups have equal
eligibility rates.6 A breakdown of working parents by race/ethnicity reveals that Hispanic working parents have
the lowest levels of eligibility among all race groups, with just 43% eligible for FMLA leave. On the other hand,
black working parents have relatively high eligibility rates (54%), reflecting the fact that a disproportionate share
of black workers are employed in the public sector7 (all public agencies are covered by the FMLA regardless of
size, unlike in the private sector).8 Nevertheless, while relatively high eligibility rates are a positive sign for black
working parents, many working parents – both black and Hispanic – struggle to afford unpaid FMLA leave. Click
here for more on issues of affordability and unpaid leave.
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Economic Supplement, Public Use Microdata Files
Hispanics may be of any race.

FMLA eligibility and vulnerable workers
The FMLA’s eligibility restrictions exacerbate inequities between more and less vulnerable workers. Rather than
providing targeted protections to workers facing socioeconomic hurdles (which could reduce inequities in job
security and family leave coverage), the FMLA instead excludes a disproportionate share of vulnerable workers.
Employees with lower levels of educational attainment are more likely to be ineligible for FMLA leave, especially
young men with a high school degree or less. Low-income employees are also less likely to be eligible for FMLA
leave for a variety of reasons, including lower educational attainment and overrepresentation in jobs with higher
turnover, seasonality, and less income security.9
For already vulnerable families and children without health care or adequate wages, the disproportionate lack of
eligibility for job-protected leave can put them at increased risk of negative developmental and health
outcomes. Expanding eligibility for job-protected leave for vulnerable working families can increase the benefits
of the FMLA.
In sum, these statistics reveal that a very large proportion of American workers – a disproportionate share of
whom are socioeconomically vulnerable – are not entitled to the FMLA’s job protections. Additionally, although
some employees may be eligible based on worksite size, their hours worked and their tenure, they may still lack
access to FMLA leave because their reason for leave is not considered to be ‘FMLA-qualifying.’ For example, nine
percent of covered and eligible employees who reported that they needed leave but did not take it said that
they needed family leave because of a relative’s health condition (who was not a child, spouse or parent), a nonrelative’s health condition, or a domestic partner’s health condition. None of these family members are
considered FMLA “qualifying family members,” defined as a son, daughter, parent or spouse (including same-sex
spouse). Yet increasingly, family/household structure and caregiving responsibilities are expanding beyond the
traditional nuclear family to also include grandparents and grandchildren, unmarried domestic partners, samesex partners and others. Between 2000 and 2010, nonfamily households10 grew twice as fast as family
households in the U.S. (16% growth compared to 8%),11 signaling that the limits of the FMLA’s definition of a
qualifying family member may exclude more workers from using family leave to care for loved ones.
State and federal efforts to address inequities in FMLA eligibility
A few policy changes have occurred at the federal and state levels to address some inequities in eligibility and
access. At the federal level, recognizing the changing needs of families, in 2010 the Department of Labor (DOL)
expanded the qualifying family member definitions of ”parent” and “son or daughter.” The DOL specified that
“parent” includes an individual who stood in loco parentis (in the place of a parent) to an employee when the
employee was a child, and “son or daughter” includes a child of a worker standing in loco parentis.12 These
broader definitions enable employees who may not have a biological or legal relationship with a child or parent
to take FMLA-eligible leave, making the FMLA more inclusive of non-traditional families.13 To learn more about
changes to these definitions and how they play out in practice, click here.
At the state level, recognizing the limitations of the FMLA, several states have enacted state family medical leave
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and parental leave laws that expand coverage, qualifying family members, or qualifying reasons for jobprotected leave. For example, in Hawaii, qualifying family members include in-laws, grandparents, and
stepparents. In Maine, private employers with 15 or more employees are covered (compared to 50 employees
required by the FMLA), and in Washington state workers are eligible if they have been employed for at least 680
hours in the qualifying year (compared to 1,250 hours required by the FMLA).14 These state-led initiatives
address multiple root causes of inequities in eligibility and access by expanding coverage and creating a more
inclusive definition of family members for whom workers can take leave to provide care. Although state laws
expand access to job-protected leave, with federal legislation lagging behind, geographic inequities in eligibility
for family and medical leave have begun to develop. Federal efforts to expand FMLA coverage could partially
mitigate differences in state policies. For example, recent research estimates that an additional 8.3 million
employees nationwide would gain FMLA eligibility if the FMLA was expanded to cover worksites with at least 30
employees within 75 miles (instead of the current 50) and to allow eligibility for employees who have worked at
least 750 hours in the past 12 months (instead of the current 1,250).15 This expansion would be a great
improvement, yet would still leave over 30% of workers without FMLA protections. As a result, state and federal
expansion efforts should be coordinated to promote equitable access to job-protected family leave for all U.S.
families and workers, especially the most vulnerable.
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